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In re: GC Docket No. 95-21, In the Matter of Amendment of 47
C.F.R. § 1.1200ma. Concerning Ex Parte Presentations
in Commission Proceedings; Memorandum of Ex Parte
Presentation

Dear Mr. Caton:

The Federal Communications Bar Association (the "FCBA"), by
its undersigned representative, hereby respectfully submits the below-enumerated
items for inclusion in the public record of the proceeding referenced above:

1. Two audiotape cassettes (labelled "FCBA CLE Seminar --
Ex Parte Rules (04/25/95), II "Tape 1 of 2" and "Tape 2 of 2"), on which are
recorded the proceedings at the FCBA's continuing legal education seminar held
on April 25, 1995 that included discussion of the merits of the proposals set forth
in the Notice of Proposed Ry1emakine in GC Docket No. 95-21, FCC 95-52,
adopted and released on February 7, 1995, 60 Fed. Reg. 8995 (February 16,
1995); and

2. A copy of the set of written materials that were distributed
to persons attending the seminar.

The enclosed items are being submitted to the Commission in
accordance with Section 1. 1206(a) of the Commission's Rules, albeit on a late­
filed basis, and in accordance with the letter to the Commission's Acting
Secretary jointly from the President of the FCBA and from the undersigned that
was dated and filed with the Commission on April 10, 1995.

Due to physical limitations imposed upon making duplicate copies
of the audiotapes, and in conformance with the undersigned's prior oral
consultation with representatives of the Office of the Commission's General
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Counsel, we are submitting herewith for inclusion in the public record of this proceeding only
one set of the audiotapes, and we are not providing copies of the audiotapes to the recipients of
copies of this letter. A second copy of the set of the written materials that were distributed at
the seminar is submitted herewith for inclusion in the public record of this proceeding, and
copies of such materials are being provided to the recipients of copies of this letter.

In the event that there should be any questions concerning this matter, kindly
direct them to the undersigned.

Very truly yours,

~Griffith~~·--~
Chair, Ex Parte Rules Committee
Federal Communications Bar Association
clo Bryan Cave
700 Thirteenth Street; Northwest
Suite 700
Washington, D.C. 20005-3960
Telephone: (202) 508-6146
Telecopier: (202) 508-6200

Enclosures

cc: Ruth Milkman, Esq., with enclosures (partial) (by hand delivery)
William E. Kennard, Esq., with enclosures (partial) (by hand delivery)
David S. Senzel, Esq., with enclosures (partial) (by hand delivery)
Sheldon M. Guttmann, Esq., with enclosures (partial) (by hand delivery)
Susan H. Steiman, Esq., with enclosures (partial) (by hand delivery)
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CLE SEMINAR - EX PARTE RULES

APRIL 25, 1995

Panelists: Alan Campbell, William Kennard,
Ruth Milkman and Linda Morgan

Moderator: John Griffith Johnson, Jr.



AGENDA FOR FCBA EX PARTE SEMINAR

l. lntroductions

JI. William Kennard, General Counsel to FCC. Summary of FCC's
outstanding proposals to amend ex palta communications rules.

III. Alan Campbell, Private Practitioner. Contrast of how propoSed new rules
wilt work in practice when compared to existing rules. Discussion of Bar's approach to
FCC stafT under both regimes.

IV. Linda Morgan. Chairman of the Interstate Commerce Commission.
Discussion of het agency, Its functions, and its ex parte communications rules and
practices.

v. Ruth f\,~l/Isman, Senior Legal Advisor to FCC Chairman Reed Hundt
(nsights on FCC's ex parte rules from perspective of agency decision maker and
discussion of proper lobbying techniques by practitioners.

vi. Questions and Answers from the Audience. Members of Fees Px Parte
Rules Committee will be present to ask questions designed to stimulate dialogue and to
address impact on Bar of new rules. While there will not be discussion of pending
cases or controversies, it is anticipated that discussion of hypothetical scenar;os will
help to focus analysis of appropriate standards for contacts with govemmental officials
by the Bar and theIr clients.
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FCC 95-52
Before the

. 1BJ)DAL COlOCtDfICA'l'ImTS CCIOIISSIOH
Washington, D.C. 20554

In the matter of

Amendment of 47 C.F.R. 5 1.1200
et leg. Concerning Bx Parte
Presentations in Commis.ion
Proceedings

)
)
)
)
)
)

GC Docket No. 95-21

JrOl'%C3 OJ' PROPOSBD JlDLWUDTQ

Adopted: February 7, 1995; Released: February 7, 1995

Comment Date: March 16, 1995

Reply Date: March 31, 1995

By the Commission: Commissioner Barrett issuing a statement.

%• D1'1'RODtJC'l'IOB

1~. In this Notice,ve propose to amend the Commis.ion's ex
parte rule~ to make them simpler, clearer, and, in some
instances, less restrictive. We propose generally to prOhibit ex
parte presentat~ons only in proceedings in which such
presentations are barred by the Administrative Procedure Act
(APA). Bx parte presentations vould be per.mitted in other
proceedings but would have to be disclosed in the public record.
We also address the question of vhether the sunshine period
prohibition contained in the ex parte rules should be modified.
Pinally, ve present scme miscellaneous proposals for making the
ex parte rules more e.ffective.· We believe that reform of the ex
parte rules vill improve the public'. ability to communicate with
the Ccmaission in a manner that comports with fundamental

1 Although the notice and coument process is not required
for changes in rules of agency practice or procedure, such as the
ex parte rules (au 5 U.S.C•• 553 (b) (A», ve believe that it
would be helpful to receive public input before making any major
changes in our ex parte rules. We stress, however, that we may
adopt proposals different frcm, or in additicm to, those
discussed in this Notice.
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parte rules will improve the public's ability to communicate with
the Commission in a manner that comports with fundamental
principles of fairness.

II. JW:maOtJJI1D

2. The rules regulating ex parte presentations to the
Cc:mnission represent an important _ana for preserving the
public'S confidence in the integrity of the Commission's
processes. They are intended to ensure that the Cammission's
decisions are based on a publicly available record rather than
influenced by off-the-record canm,nlcatioDS between decision­
makers and outside persons. Thi. objective is grounded on basic
tenets of fair play and due proce... IMn_nt of SuRpart H«

Part 1 of the Commission's Rules and RegulAtions, 2 PCC Rcd 3011,
3012 1 5 (1987)

3. To Achieve this objective, the Commission, in 1965,
adopted rules which established restrictions on ex parte
communications in adjudications and certain other proceedings.
Rules Goyerning Ix Parte Co-npieatiop.a, 1 PCC 2d 49 (1965).
Subsequently, in 1980, the Commi••ion adopted disclosure
requirements for ex parte communications in informal rulemakings.

, Ix Parte Qgpm'picationJ RU1lmiking Proceedipg., 78 PCC 2d 1384
(1980), recon. denied, 93 PCC 2d 1250 (1983). Still later, in
1987, the Commission undertook a sweeping review of those rules.
Amendment of SubPArt H. fart 1 of the Commission's Rules and
Regulati0nl, 2 PCC Rcd 3011 (1981),mpdified, 2 PCC Rcd 6053
(1987). That a~tion was intended to simplify the application of
the rules, lIIOdify them to reflect existing agency practice, and
to clarify their scope to eliminate ambiguities. 14. at 3011
1 1.2

4. The existing rules classify Cammission proceedings into
three categories: -restricted, - -non-restricted, - and: -exempt.·
47 C.P.R•• 1.1200 (b). '!'be rules include extensive lists, with
various detailed exceptiol1ll, regarding how different proceedings
are classified..... 41 C.P.R. I. 1.1204(a), 1.1206(b),
1.1208(c). With respect to each category, the rules specify the
treatment of ex parte presentations. Bx parte pres.ntations are
defined as communications to (or in the case of restricted

2 The current rul.s also reflect sweral _~ts to the
rules adopted aince 1981. _ .'''Dt Of SUb;gart R. Part 1 Of
the CommieeioA'e lul•••pd llgu1atipp', 3 PCC Rcd 3995 (1988);
Amendment of the Cqlmi.siOD'1 ce Parte Rulel, 4 PCC Rcd 4716
(1989) .

· "
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proceedings a180 from) decision-making per8onne13 directed to the
merits or,outcome of a proceeding, which: (1) if written were not
8erved OD "the .:parties to the proceediDg, and (2) if oral, were
made without notice to the parties and without opportunity tor
them to be pre8ent. 47 C.P.R. II 1.1202(a), (b).

5. In restricted proceedings, ex parte presentationa are
generally prohibited." 47 C.P.I..I 1.1208 (a) • In non-restricted
proceeding8, ex parte presentations are permissible, but, in most
ca8es, they mu8t be discl08ed. 47 C.F.R. 11.1206{a).
Specifically, written presentations must be filed with the

3 We believe that it is 80mewhat awkward to define ex parte
presentations a8 being sometimes to deci8ion-makers and 80metimes
from decision-makers. Accordingly, prop08ed I 1.1202(b), set
forth in Appendix B, eliminates from the definition of -ex parte
presentation- the distinction between canmJ~ications to or trom
decision-makers. Instead, the rules prescribing the limitations
on ex parte presentations stipulate in which direction the
limitations apply. Additionally, proposed S 1.1202(c) defines
decision-making personnel as generally including Commission
per.o~el who may reasonably be expected to be involved in
fozmulating a decision, and their staff. In this., regard., ,in ~iew

of the possibility that staff members Ddght ~iscus.:decisions

with superior. and coworkers ,we fiDd .. itappropriat. ):0 treat-the
-reasonably be involved- standard expansively•. 'rhus, ... woUld'
consider a Bureau Chief and all Bureau persozmel not part 'ot a
separated trial staff or otherwise explicitly excluded as
decision-making personnel.

4 Some ex parte presentations are per.mi~.ible even in
restricted proceedings. Such -exempt- presentations include:
(1) presentations authorized by statute or rule; (2)
communications with the Otfice ot General Counsel regarding
jUdicial review ot \a matter that hu been decided by the .
Commission; (3) presentations directly relating to an emergency
in which the satety of life is endangered or substantial loss of
property is involved; (4) presentations regarding military and
foreign affairs and classified security information; (5)
presentations involving another branch of the gover.ament
concerning matters of shared jurisdiction; (6) certain
presentations involving frequency coordination committee members;
(7) presentations elicited by the Commis.ion's staff, subject to
certain service or disclosure requirements; and (8) presentations
to or trom the Department of Justice or the Federal Trade
Commission involving matters whieb may affect competition in the
telecommunications industry, subject to certain exceptions and
disclosure requirements. 47 C.F.R. S 1.1204(b).
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commission for inclusion in the record. s Those making oral
presentationa .ust file a memorandum containing any c1ata or
arguments not already reflected by that person's written
submissions in the proceeding. ~. Pinally, in exempt
proceedings, ex parte presentations generally may be made without
limitation. 1'he rules do, however, contain restrictions on ex
parte preseatations in proceedings that are exempt but whose
status could change upon the filing of a formal pleading. SK,
~, 47 C.P.R. II 1.1204(a} (2) Not., 1.1204(a) (11) Note,
1.1208(b}.

6. The rules impose an additional restriction for matters
listed on a -Bunshine Agenda" for consideration at an open
Commission _ting. once a matter has been listed, and until a
decision document is released or the matter is otherwise no
longer under-active consideration (the "Sunshine Agenda period ft

),

no presentations (unless exempt) -. ex parte or otherwise - - may
be made to decision-makers.' 47 C.P.R. II 1.1202(f), 1.1203.
There are esceptions to the sUDshine period prohibition for
Congress aDlother federal agencies in certain circumstances.
Pub. L. No. 100-594, I 7,102 Stat. 3022 (1988); 47 C.P.R.
S 1.1203 (ct.

7. ",. rules also provide that infoJ:1D&tion concerning
_.' possible 'Y.liIIIations of the ex parte rule. should be referred to
'·the Conni-".'s Managing Director. '7 C.P.R. II 1.1212, 1.1214.
If the C," 'l.ion finds a violation of the ex parte rules, a
range of. It i0118 may be applied. Parties to a· proceeding who
violate ·tbe _ parte rules ~y be required to .how cau.e why
their cla:ia. ixiterest in the proeeec11ng .hould not be. adver.ely
affected~'Ifleviolation. 47 C.r.R. I 1.1216. The Coam1ssion
may also II, se forfeitures for violation of the ex parte rules.

- 647 C.F.R- .~.80.

8. m d on our experience over the past seven years, we
are conmu,.,tthat the 1987 revi.ion was not entirely successful
in it. gDlUfI,f. simplifying and clarifying the rules. Moreover,
it appeaR"'t the existence of persi.tent questions regarding
our rul.. :IBr1ect. a need to reexamine their ba.is and to revi.i t
the undet~~ i ••ue of the best approach for ensuring the
integrUW :.:tIl' the Commi.sion'. proce..... Accordingly, we seek

5 MIe~iderelectron1c 8Ubmi••10DS transmitted in the
fOJ:m of ~.'.. for example, by Internet I-Mail, as "written."
au pnmb;-t1ce, DA 9"·240 (Gen. COU1:18el Mar. 16, 1994).

6 Theaarrent rule. do not specify the circumstances in
which parttt.llar sanctions would be applied. CODIDenters may wish
to propose..-ys in which the rules could be made more specific in
this regaJ!
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comment on possibleapproach.s to formulating a simpler, more
effective set of rules. The following proposals reflect our
tentative ideas in this regard.

III. PaOPOSALS

g. OUr primary proposal relates to the system by whichwe
classify proceedings as restricted, non-restricted, or exempt.
In order to reduce the complexity of our rules, it would be
helpful to ground them on IlIOn clear-cut principles. We would
thereby hope to -eliminate confusion as to wheD and whether a
particular proceeding is subject to a limitation on/ex parte .
presentations. This would permit the public to anticipate the ex
parte status of a proceeding without the need for What can amount
to hairsplitting analysis. It would also enhance the perception
that the restrictions, when imposed, reflect compelling public
interest considerations. A second area of concern involves the
sunshine.period prohibition. We shall examine whether the
sunshine·~eriodprohibition should be modified. Lastly, we
identify ·several miscellaneous problem areas and propose
solutioDS.

A. CLlSSIJ'ICATIOIf OJ' PaOCBBDDfQS

10. The current system of classifying proceedings contains
certain inherent- complexities. These complexities -arise because
the current rules attempt to addressiDdividuallythe-ex-parte
status of a large number of different proceedings''and situations.
Although Ithis approach permits a degree of certainty t01persoDS
applying the rules to various situations, it also makes the rules
relatively complicated. This complexity raises potentially
serious questions ~ In particular, the need to address so many
situations individually may point toward a lack of clarity in the
defining principles underlying the rules. Moreover, we can
appreciate that the need to parse a complicated set of rules may
create uncertainty among persons dealing with the Commission.

11. As an example of this complexity, a person seeking to
determine the status of an adjUdicative licensing proceeding
would discover (after consulting cross-references in 47 C.P.R. 5S
1.1202(d) and 1.1208(c) (1) (ii» that under 47 C.F.R. 5
1.1204(a) (1) such a proceeding is classifiedias exempt unless it:
(1) is formally opposed or involves a formal complainti (2)
iDVOlves mutually exclusive applicationsi or (3) has been
designated for hearing. The person would then have to refer to
47 C.P.R. S 1.1208(c) (1) to ascertain that, if any of the
preceding events occurs, the proceeding is restricted. In
addition, the person would have to refer to 47 C.P.R. S
1.1204(a) (2) Note, and S 1.1208(b) to determine whether ex parte
presentations by certain persons may nevertheless be prohibited,
although the proceeding is exempt.



·137R·
. ~ 1

-6-

12. The complexity of this approach is compounded because
the rules refer to a multiplicity of specific types of
proceedings. Por example, 47 C.P.R. IS 1.1208(c) (1) (ii) (A) and
(B) alone make specific reference to proceedings under 14
different provisions of the Communications Act. Other sections
of the ex parte rules also refer to multiple statutory
provisions. Moreover, the rules have separate provisions
addressing such _tters as show cause proceedings, notice of
inquiry proceedings, requests for declaratory rulings,Preedom of
Information Act requests, tariff investigations, and proceedings
before Joint Boards. sa. 47 C.P.R. IS 1.1204 (a) (3),(4),(6),(8)1
1.1206 (b) (10) 1 1.1208 (c) (1) (ii) (D), (c) (4). In addition, in
rulemaking orders in various substantive contexts, the Commission
has established the ex parte treatment of certain categories of
proceedings. 7 case law has also interpreted the rules and
provided guidance that may not have been apparent from the face
of the rules.'

13 • We believe that a simpler system should be possible
and would serve the PUblic interest. A simpler system would
permit persons applying the ex parte rules to rely on'broad
generalizations about how proceedings are treated -­
generalizations that arise directly from the public interest
rationale for the rules -- rather than having to sift through a
minutely detailed classification scheme. Thus, the provisions

, specifying the scope of restricted, non-restricted, and exempt
proceedings should be simpler. At the very lea8t, the rules
should not require extensive cross-referencing to pin down the
status of:a particular proceeding and to determine Whether-there
are any exceptions that affect particular persons regamlassof
the classification. Additionally, we believe that use of the
term -non-restricted- should be avoided altogether, since it
misleadingly suggests that no restrictions are applicable. The

7 SAA, ~, Implementation of Sections of the cable
Teleyi.ion CODIum.r Prgtection and CQmp.titign Act gf 1992: Bate
Regulatign, BuY-through Prghibitipn, 9 PCC Rcd 4316, 4342 n.38
(1994) (subsequent history omitted) (appeals to the Commission
from local franchising authority cable rate decisions will be
treated as restricted proceedings) 1 I.tibli.bmlnt gfPrgc'dureS
to Provide a Prcf'rence tg AgpliclAts Prgpo.insao Allocation for
New Seryiges, 6 FCC Rcd 3488, 3493 , 42 (1991) (subsequent
history amitted) (pioneer's preference requests are treated as
restricted proceedings upon the filing of a formal opposition).

• New Yprk Telephgne eo., , pec Rcd 3303, 3308 n.23 (1991)
(8Ubsequent history amitted) (orders to show cause are treated as
restricted proceedings upon the filing of a formal opposition to
the position of the party against whom the order to show cause is
issued).
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term "permit-but-disclose" is more descriptive, and we shall
adhere to this terminology in this notice.

u_t a. re.uiated proaeediA•• cmly tho.e
required to be re.tricted by the APA and thos.
specified a. re.tricted by the Cammi••iOD OD a
aa••-by-aa•• ba.is.

14. We propo.e, in the fir.t instance, to follow the APA in
defining the situations in which ex parte presentations are
totally prohibited. We further believe that, in situations not
covered by the APA, a permit-but-disclose rule would generally
serve the public interest. Such a rule would allow persons to
make ex parte presentations provided that the presentations were
disclosed on the public record.

15. By way of background, the APA's restrictions on ex
parte presentations are contained inS U.S.C. S 557(d). This
section codifies Congress' action, in the Government in the
Sunshine Act, Pub. L. No. 94-409, S 4, 90 Stat. 1241 (1976), "to
provide for the first time a clear, statutory prohibition of ex
parte contacts of general applicability." H.R. Rep. No. 880,
94th Cong., 2d Sess. 18, reprinted in [1976] U.S. CODB CONGo &
ADMIN. NEWS 2183, 2228. Section 557(d) imposes a restriction on
~ parte communications only in formal adjudications and
rulemakings required to be determined on-the-record after an
evidentiary hearing. 5 U.S.C. S 557(a).' The section prohibits
intereste~ persons outside of the ageney fram making ex parte
communications relevant to the merits of such proceedings to any
member of an agency, administrative law judge, or otherageney
employee who may reasonably be expected to be involved i~ the
decisional process of the proceeding. Ix parte communications
from the agency employee to the interested person are also
prohibited. 5 U.S.C. § 557(d) (1) (A), (B). The statutory
provision further requires that the agency must apply the
prohibition no later than the ttme at which a proceeding is
noticed for hearing. 5 U.S.C. § 557(d) (1) (B). Additionally, the
prohibition must apply to persons having knowledge that a
proceeding will be noticed for hearing. 14.

16. With this background in mind, we turn to the question
of whether it is necessary or appropriate for us to treat 'as
restricted proceedings other than those covered by S 557(d). We

9 Consistent with the APA provision, the Communications Act
provision restricting ex parte presentations by persons
(including Commis.ion personnel) who participated in the
presentation of a case a180 applies after a case has been
designated for hearing. 47 U.S.C. S 409(c) (1).
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tentatively conclude that we should not treat other proceedings
as restricted. Rather, our analysis indicates that, for
proceedings not subject to the full panoply of procedural rights
applicable to on-the-record proceedings, a permit-but-disclose
rule would be appropriate and would serve the public interest.

17. Specifically, our analysis indicate. that the legal
principles underlying the regulation of ex parte communications
do not require a more .tringent approach. As courts have
observed in dicta, infor.mal contacts between members of the
public and an administrative agency are the ·bread and butter· of
the administrative process and are completely appropriate so long
as they do not ~fru.trate judicial review or raise serious
que.tions of f.irn•••• • Louili.p. Allociation Of Independent
Producers y. FlRC, 958 P.2d 1101, 1113 (D.C. Cir. 1992).m----

18. In this regard, the court in Louisiana Association,
citing to earlier precedents involving informal adjudications and
quasi-adjudicatory matters, indicated that ex parte contacts have
the potential to frustrate jUdicial review where they result in
·one administrative record for the public and [the reviewing]
court and another for the Commis.ion and those 'in the know'.·
~. at 1112. Additionally, the court explained that ex parte
presentations compromise the fairness of a proceeding where they
reflect • [8) urreptitious efforts to influence an Official charged
with the duty of deciding contested i8sues upon ~ open record in
accord with basic principles of our jurisprudence.· ~ lsi.

19. Similar due process principles have led some courts to
conclude that decision-makers should be insulat.d from ex parte
contact. whenever agency action resembles jUdicial action -­
inclUding adjudication and quasi-adjudicationll among conflicting
private clatm8 to • valuable privilege. Bierra Club y. Costle,
657 P.2d 298,400 (D.C. Cir. 1981). Be. allo Power Authority Of
the State of New York y. FlRC, 743 P.2d 93, 110 (2d Cir. 1984)

10 Louisi.p. Assoc;iatiop involved the consideration by FERC
of numerous applications for gas pipeline certifications. A
coalition opposing the certifications complained that PERC
decision-makers had ex parte discussions with the proponents of
the certifications. The court found that theseidiscussions
either did not relate to the merits of the applications or that,
to the extent the merits might incidently have been addressed
during the discussions, the contents of the discussions were
disclosed on the public record. The court held that the
discussions did not render the proceedings unfair.

II btl BMUl'QD Valley Televi.iop COER. y. united Stat.s,
269 F.24 221, 224 (D.C. Cir. 1959) (di8cussi~9 quasi­
adjudication).
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(ex parte cOlllllW1ications with -a judicial or quasi-judicial body
regarding a pending matter are improper and should be
discouraged-).

20. Despite the unfavorable view of ex parte caamunications
expressed in these cases, we do not believe that we are precluded
from adopting a permit-but-disclose rule in adjudicatory
proceedings outside the scope of I 557 (d) • The courts are
principally concerned with undisclosed contacts. They bave held
that not all contacts pose a serious likelihood of affecting the
agency's ability· to act fairly and impartially in the matter
before it. Poyer Authority, 743 F.2d at 110. -In resolving that
issue, one must look to the nature of the communications and
particularly to whether they contain factual matter or other
information outside of the record, which the parties did not have
an opportunity to rebut.- ~. See a1,o PATeO y. FLIA, 68S F.2d
547, 564-65 (D.C. Cir. 1982) (in making a fairness determination,
it is relevant Rwhether the contents of the communications were
unknown to opposing parties, who therefore had no opportunity to
respondR) .

21. A rule providing for the timely di,closure on the
PUblic record of any ex parte presentations in these cases would
serve the interests of fairness. It would provide Ra reasonable
opportunity to know the claims of the opposing party and to meet
them.R.Morgan y. pnited State., 304 U.S. 1, 18~19 (1938). Thus,
·in ·LQyisianl ""gciation of Independent Producera .y. PERC, 958
'.2d at 1112, the court held:

• • . acting upon the chance that the industry
representatives were attempting subtly and indirectly
to influence the outcome of this [gas pipeline
certification] proceeding [during meetings with
pipeline proponents], [footnote omitted] the Commission
wisely placed summaries of these meetings in record.
By doing so, it apprised the petitioners of any
argument that may have been presented privately,
thereby maintaining the integrity of the process and
curing any possible prejudice that the contacts may
have caused in this case. [citations omitted]

22. Furthermore, presentations made in' good faith pursuant
to a permit-but-disclose rule would not involve the type of
egregious conduct that has previously evoked condemnation of ex
parte communications. A person making communications in the
expectation that they would be promptly reflected in the public
record would not appear to be seeking Rdiscriminatory and favored
treatment,- nor would such presentations constitute
-surreptitious efforts to influence an official.- IaA BlAT. Inc.
y. FCC, 296 F.2d 375, 383 (D.C. eire 1961) (condemning improper
attempts to influence decision-makers). Accordingly, we
tentatively find that in adjudicatory-type proceedings outside
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the scope of S 557(d) a pe~t-but-disclose requirement would be
sufficient to prevent the concerns described by some courts. In
other words, persons making presentations concerning such
proceedings would either have to serve all parties to the
proceeding or disclose the presentations in accordance with the
procedures set forth i'O the rules.

23. we DOW turn to the ••parate i.sue of the cODSiderations
governing the treatment of presentations in policy-oriented
rulemakiDgs. We believe that in policy-oriented informal
rulemakiDgs, a p~J:mit-but-disclose rule would be an effective and
desirable ..ans of helping to compile a camplete record to
support our actions. We deem this consideration most relevant
because due process issue. are generally inapplicable to .uCh
rulemakings. Sierra Club y. COltle, 657 P.2d at 400; Action for
Children's Teleyi.ion y. rcc, 546 P.2d 458, 474-77 (D.C. Cir.
1977). See al.o Pension Benefit Guaranty Co~. y. LTV Co~., 496
U.S. 633, 653-56 (1990);j~yermont Yankee Nuclear PowerCo~. y.
HRQC, 435 U.S. 519, 524 (1978) (when the due process ·clause is
not implicated and an agency's governing statute contains no
.pecific procedural mandates, the APA establishes the maximum
procedural requirements a reviewing court may impose). A1though
we find DO statutory or due process requirement for us to report
ex parte ~sentations in policy-oriented informal rulemakings,
we believe that disclosure serves to enhance the value of the
record. lea Recommendation 77-3 of the Administrative
Conference of the United States (Sept. 15-16, 1977), 1 C.F.R. §
305.77-3(~osing that permit-but-disclose requirements be
applied to informal rulemakings).

24. Dl ~ercisiDg our discretion in this regard, we find
useful ~li~.: in Sierra Club, .uPra, although we recognize that
this casefDvolveda statute inapplicable to the Commission.
The~e, tbe court held that the BPA had the discretion, consistent
with the statute, to determine that oral communications were of
"central Dtlevance" to the outcome of a rulemaking and should be
placed ia tae PUblic file. 657 P.2d at 403-04. By central
relevance. ~ court referred to "important communications that
may haveiDf1uence~ the agency deciaionmaking." 14. at 403
n.514. SiDdlarly,with respect to our own processes, we believe
that it would be desirable for us to exercise our discretion to
ensure~ the record contains any potentially important

D ~1Ip.iQD B.nefit, the Supreme Court clarified Citizens
to PrtMiZ- QyertQD Park y. VOlptl, 401 U.S. 402 (1911), which,
the Court :tIeld, merely mandates that "an agency take whatever
steps it =U1T1Is to provide an explanation that will enable the
court to .-J.uate the agency' 8 ratiODale at the time of
deciaiom-- 110 S.Ct. at 2680. It thus does not establish any
specific WEtPirement to disclose ex parte presentations.
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pre.entations. A permit-but-disclose rule efficiently
accomplishes this purpose.

25. Based on the foregoing, we tentatively conclude that we
have the authority to apply a permit-but-disclose rule to
proceedings not covered by the prohibition. of 5 U.S.C. 1557(d),
and we propo.e to do .o.~ We believe that this approach provides
a clear baais for analyzing the ex parte status of different
proceedings and will therefore result in rules that are clearer
and easier with which to comply. It puts the public on notice
that per.mit-but-disclo.e i. the operative principle whenever a
person become. a RpartyR to a proceeding unle.. the full panoply
of hearing right. come. into play. Moreover, we believe that
this approach serves to eliminate some unnecessary restrictions
under· the current rules. We see no reason why situations in
which a trial-type evidentiary hearing has not been initiated
such as informal adjudications and proceedings at the pre­
designation stage -- should be treated as restricted. We are
concerned that a total prohibition on ex parte presentations
under these circumstances might unduly interfere with legitimate
communications between the parties and the staff, when these
communications -- provided they are disclosed -- pose no real
danger of prejudice.

26. We therefore propose revised IS 1.1204-1.1208, which
are .set. forth in Appendix 8 to this notice. Un4er proposed
I 1.1208, any matter designated for hearing before an
administrative law jUdge or the full Commission would be
restricted with respect to communications both to and by
decision-making personnel." In such proceedings, ex parte
presentations would be prohibited from the ttme that a hearing
designation order ,or show cause order is relea.ed. The
prohibition wouldal.o apply to decision-maker. or others with
knowledge that an order was in preparation. The rele....e of such
an order would be an appropriate point of reference for the
application of the prohibition, because it directs the
compilation of a for.mal hearing record. ~ 5 U.S.C. S 556(e)
(formal hearing record).

27. One situation, however, warrants special treatment.
When mutually exclu.ive applications which are not .ubject to an

U As noted in footnote 9, Iupra, the restrictions of 47
U.S.C. S 409 (c) as well a. those of 5 U.S.C. S 557(d) apply to
cases designated for hearing.

14 Although, consistent with the APA, we will treat all
proceedings designated for hearing as restricted, we do not mean
to imply that every proceeding which we choose to designate for
hearing is required by .tatute to be heard Ron-the-recomR•
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auction or lottery are filed, it is very likely that they will
ultimately be designated for comparative hearing. 1S Thus, as
under our current rules, such proceedings will be treated as
restricted upon the filing of mutually exclusive applications not
subject to auction or lottery, rather than upon designation for
hearing. 16

28. Additionally, in other specific case., tbe Commission,
or a Bureau or Office after consultation with tbe Office of
General Counsel, would have an option to find that tbere is an
unreasonable risk that ex parte presentations would be unfair
either to interested person8 or to the public. Sucb proceedings
would be restricted upon tbe relea8e of an appropriate order or
public notice to that effect.

29. Under proposed 5 1.1204, certain matters would be
exempt· f;oOUl any ex parte limitations. In our view, tbe8e matters
do not r4ise the concerns discussed above justifying a limitation
on ex parte presentations. Sucb matters include notice of
inquiry proceedings and, as a general matter, complaint
proceedings in which the complatnaDt does not serve the target of
the complaint (but not formal complaints filed pursuant to 47
C. F.R. § 1. 721) .17 If circumstances warrant, on a case-by-ca8e
basis, interested persons would be informed, by order or public
notice, that ,tbeir presentations were 8ubjectto permit-but­
disclose requirements. Commenters may Wi8h to propose otber
types of proceedings which sbould 'be treated a8 exempt. Por
example, under the current rules, tariff proceedings prior to

..
15 By contrast, applications subject to lottery or1tauction

would not be designated for evidentiary bearing unless questions
were raised as to the applicants' basic qualifications. We
currently treat auction proceedings as exempt unless they are
designated for bearing or iavolve, for example, waiver requests.
Public Notice, FCC 94-283 (Nov. 7, 1994). We request comment on
whether such proceedings should be treated in the future as
exempt or as permit-but-disclose.

16 We continue to apply, bowever, certain exemptions that
apply under the existing rules to restricted proceedings prior to
designation for hearing.

17 Although the complainant is not required to serve formal
complaints filed under 47 C.F.R. I 1.721 (the Bureau transmits
the complaint to the carrier), the filing initiates a formal
adjudicatory-type section 208 ~omplaint proceeding, which makes
it appropriate to apply permit-but-disclose requirements. In
contrast, informal common carrier complaint proceedings are
initiated pursuant to 47 C.F.R. S 1.717. SAA discussion at
paragraph 34, infra.
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investigation are generally treated as exempt.

30. UDder proposed I 1.1206, ex parte presentations in any
proceeding not classified as exempt or restricted would generally
be subject to permit-wt-disclose requirements. We wish to
stress that the fact that ex parte presentatione are permitted in
permit-wt-disclose proceedings does not mean that Commission
decision-Bakers are required to meet with parties. CCIlIDissioners
and Commission staff will continue to have discretion to choose
not to meet with parties where they believe that such meetings
would not be useful. In addition, Comis.ioners and Coamission
staff will retain discretion to choose to meet with one party
only if all other parties are present even if this is not
required by the rules.

31. -Bx parte presentations- are defined as presentations
which are not served on other parties (or, if oral, other parties
are not given prior notice and an opportunity to be present).
Consequently, it is important to recognize that, even if a
proceeding were subject to permit-but-disclose requirements,
presentations made by the sole party to a proceeding need not be
disclosed under the proposed rule. That is because there would
be no other -parties- involved to whom service or notice could be
made under the definition of -ex parte presentation.· The
examples provided in proposed S 1.1206 make this clear. The
types of proceedings potentially subject to the disclosure
requirement ,,' however, would include all informal adjudicatory
proceedings (inclUding applicatioJ18,'vaiver requests, reque.ts
for declaratory rulings, and other filings seeking affirmative
relief) and informal rulemaking matters.

32. In addition, for purposes of application of the permit­
but-disclose rule to adjUdicatory-type proceedings (inclUding
petitions for declaratory ruling), proposed 5 1.1202 would define
"parties- as the filer initiating an adjUdicatory-type proceeding
and anyone making a written submission regarding the filing which
is served on the filer. Parties would also include other persons
formally given that status, such as the subject of an order to
show cause proceeding, and persons making written submissions
about the party and served on the party. Generally, in caaplaint
proceedings where the complaint is served on the target of the
complaint, II both the canplainant and the tax:get of the complaint
are parties. Caracm carrier complaint proc.edings, however,
present special issues. As noted, in formal complaint
proceedings under 47 C.P.R. S 1.721, both the camplainant and the
carrier would be deemed parties even if the camplainant doe8 not

II In this context, it would be sufficient to constitute
-service- if'the camplainant sent a courtesy copy of the
complaint to its target.
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serve the carrier. UDder the existing ex parte rules, informal
common carrier camplaint proceedings initiated pursuant to 47
C.P.R. I 1.717 are exeD;)t from ex parte restrictions. 47 C.P.R.
§ 1.1204(a) (5). UDder our proposal, informal camplaints would be
exempt if the camplainant did not serve the carrier (even if the
Bureau referred the ccmplaint to the carrier). We request
comment on whether such informal aection 208 camplaiDts, even if
served by the complainant em the carrier, should continue to be
treated as exempt proceedings.

33. We also emphasize that the proposed definition of
'parties' a. used in the ex parte rules would not constitute a
determination that such persons have satisfied any other legal or
procedural requirements, such as the operative requirements for
petitions to deny or ~tmeliness requirements otherwise set forth
in our rules. Nor would satisfying the definition of a 'party"
constitute a determination that they have any other procedural
rights, such as the right to intervene in hearing proceedings.
Rather, the definition would serve the limited purpose of
triggering certain ex parte requirements. MOreover, the
Commission might well determine that it is appropriate in same
cirCUlDlltances to term1aate any requirement that such -parties I
have that status under our ex parte rules. Por example, if the
Commission were to make a formal ruling that a particular Iparty"
is not entitled to participate in a specific cammission .
proceeding, it might well deteJ:1lline that it is not appropriate to
give the person' IpartyI status even for limited'puzposes of the
ex parte rules. We request CaDeJ1t on these proposals.
Additionally, in light of our proposal to re-classify certain
curren~ly restricted proceedings as per.mit-but-disclose, we also
seek comment on whether any other provisions of the current rules
should be -modified. s..,~, II 1.1206(a) (3) Note 1,
1.1203(c) Note.

34. The following examples illustrate how the proposed
rules would operate. After the filing of an uncontested
application, the applicant would be the sole party to the
proceeding. The applicant would have no other party to serve
with any presentations to the Cammission, and such presentations
would therefore 'not be lex parte presentations" a. defined in our
rules and would not have to be reported. On the other hand, in
the example given, because the applicant is a party, a third
person who wished to make a presentation to the Commission
concerning the application would either have to serve the
applicant or disclose any unserved presentations. FUrther, once
the proceeding involved additional lparties l as defined above
(JL.SL., an opponent of the applicant who served the opposition on
the applicant), the applicant and other parties would have to
either serve the other or disclose any unserved presentations.

35. In this regard, however, proposed § 1.1204(a) (8) (iii)
retains an exception to the disclosure requirement contained in
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the current rules. At times, the Commission or one of its
Bureaus might find it 4..irable to UDdertake a fO%1ll&l or infoxmal
investigation related, for example, to an application or
complaint subject to permit-but-discl~s,requirements. The
purposes of the iDv..tigatioD might be' frustrated if information
obtained had to be disclosed contemporaneously. Accordingly, the
proposed rules provide that decision-makers obtaining information
in this manner .y diapeD8ewith disclosure until an appropriate
time if c1isclc.ure is necessary. 1M Amp,t1mep,t of Subpart B Part
~, 2 PCC Rcd 6053, 6054" 10-14 (1987).

36. In rUlemakings," the pe~t-but-discloserequirement
would be triggered by the filing of a petition for rulemaking,
the release of a notice of proposed rulemaking, a rulemaking
order issued without notice and comment (for purposes of
subsequent reconsideration or review), or another appropriate
order or public notice. Proposed S 1.1202 in effect treats the
public as being "parties" to rulemakings.~ Thus, upon the
release or filing of the document triggering the permit-but­
disclose requirement in a rulemaking proceeding, all
presentations regarding that proceeding would have to be
disclosed as provided by the rule.

37. We seek CODlD'leDt on the above proposal. We also invite
commenters to suggest any alternative means for simplifying and

, ~larifying th. rules. In particular, we are interested in the
way other federal agencies, a.s.".,,PTC, PBRC, NRC" ICC, handle ex
parte presentations and, the extent to -whieb their approaches
might be Iworkable for the. Commission and consistent with relevant
case law.

IS. stJI1'S1ID11I PRIOD paOBIBITIOR

aeque.t for commentl po.sible .edification·of the .unsbine
period prohibition.

38. The sunshine period prohibition imposes. additional

l' In this regard, we propose to treat Joint Board-related
proceedings in the same way as rulemakings.

~ As a technical matter, rulemakiDgs involve "intere.ted
persons· rather than "parties," whichi. one reason why due
proce.s issues are generally 1Dapplicable to rulemakiDgs. aa
Sierra Club y. Coatl., 657 1'.2d at 400 n.S01. S•• a1.0 paragraph
2S lupra. However, in view of our decision to apply a permit­
but-disclose rule to both adjUdicatory proceedings and policy­
oriented rulemaking proceedings, we wish to use a consistent
terminology with respect to all proceedings covered by the rule ­
- hence, our reference to "parties" to a rul~~ing.
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restrictions on communications regarding matters pending before
the Carmission for consideration. The SW18hine Agenda period is
defined as beginning with release of a public notice listing a
matter for consideration at an open Commis.ion'me.ting (the
Sunshine Agenda) and ending with (1) the rel....e of the text of a
decision or order dealing with the matter, (2) i.SUAnce of •
public notice that the matter has been deleted frCID the .renda,
or (3) issuance of • public notice that the matter bas been
returned to the staff for further consideration. .., C.F.R.
§ 1.1202(f). During this entire period, presentations, whether
ex parte or not, are prohibited, unless requested by the
Commission or its staff or coming within other enumerated
exemptions. 4' C.F.R. § 1.1203.

39. Unlike the other provisions of the ex parte rules, the
sunshine period prohibition was not adopted primarily as a means
of promoting fairness and due process. Rather, the Commission
intended to establish a -period of repose- in which it was
shielded from last-minute interruptions and'other external
pressures. By ensuring that Commission decisions were made in an
atmosphere of relatively calm deliberation, the Commis.ion sought
to make its decisions as objective and well-reasoned •• possible
and to increase the confidence of the public and the courts in
the Commission's work. 2 FCC Red at 3020-21 , 72.

40. We seek cOlllllents on whether a limited ·.unshineperiod ll

should .180 be made ..pplicable to circulation items. "As is the
case with meeting items, we are concerned that presentations-made
after an item has been adopted, but before release of the" item,
may be unduly disruptive. We ask whether we should provide for a
-sunshine period- ifor circulation items commencing with the
issuance of a news release announcing Commission action on a
circulation item.

41. Additionally, one situation in particular has created a
recurring problem in the application of the sunshine period
prohibition. It is not uncommon for Commissioners and Commission
staff to be present at widely attended meetings or symposia
shortly after the adoption of items at an open Commission
meeting, yet before the text of the item has!been released. If
these items have widespread public interest, they may be the
subject of speeches or panel discussions. Commission decision­
makers may be incidentally present or may even participate as
speakers or panelists. Such speeches or Panel discussions may
technically constitute prohibited presentations in violation of
the sunshine period prohibition. To avoid this concern, the
Commission must undertake the burdensome process of granting a
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routine waiver. 21 In many cases, because of this circumstance,
the effect is simply to prohibit or restrict Commission
participation in such events.

42. The discussion of matters at widely attended events,
after the Commission baa taken action at an open Commission
meeting, does not appear as disruptive as direct contact with the
Cammi••ion prior to the date of its action. Moreover, attempting
to regulate such cODduct tends to chill public discussion. We
therefore seek coanent on & blanket exemption from the sunshine
prOhibition for presentations occurring under these
circumstances. 22 .

43. We thus invite ccmnent on whether the sunshine period
prohibition should be modified in the manner indicated. Proposed
S 1.1203 sets forth our prOposals concerning circulation items
and widely attended events.

C. XISCBI,T,llJIBotJS PROPOSALS

zo.q\lizo. JIOZO. illfonaativ. Ilotic.s ill p.naitabut­
disclos. pzooc.edillgs.

44. OUr experience has given us concern with respect to the
disclosure requirement in permit-but-disclose proceedings. Unde~

47 C.P.R. § 1.1206(&) (2), notifications filed of oral
.presentations in permit-but-disclose proceedings need only
disclose data and arguments not already reflected in that party's
earlier submissions in the proceeding. This may result in
situations in which persons who believe that their presentations
contain no new data or arguments either file no notification or
one that is sketehy and unrevealing.

,

45. Accordingly, proposed S 1.1206(d) (2) would require
that notifications should be filed of all oral ex parte
presentations in permit-but-disclose proceedings and that all
notifications should summarize the entire content of the
presentation, even if the data or arguments are not ·new.· In
addition, we propose to make clear that a mere listing of the

21 bA, JWL,., Partial Waiver of the Sunshine Prohibition, 8
FCC Rcd 7332 (1993); 7 FCC Rcd 8603 (1992).

22 Indeed, it seems questionable to regard presentations
made during speeches at which Commission decision-makers
incidentally happen to be present as being made ·to decision­
making personnel.· Thus, commenters may wish to address the
extent to which presentations made under these circumstances
should be exempt fram limitati0D8 on ex parte presentations
generally.
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issues discu88ed will not 8uffice. Rather, the content of the
position taken on the issues discussed must be discl08ed. We
believe that this will result in more fairness to the parties as
well as a more useful and complete record in the proceeding.
Propo.ed I 1.1206(d) (2) also provides that if the Commission
employees involved in an oral ex partepre.entation believe that
the 8UD1D&ry in the notification i. deficient they may reque8tthe
filing of a auppl..-ntal notification or prepare a lIa8IDO:taDdum of
the presentation th.maelves. In order to mak. it easier to
comply with the requirement for a more detailed SUDlNlry, we also
believe that it may be appropriate to relax the require-nt that
the notification be filed the same day as the oral presentation.
We propose that notifications should be filed within three days
of the presentation.

Proposals duty to bring ex parte que.tion. to the
Commisslon's attentlon.

46. We are concerned that cases may arise in which improper
presentations occur because a person privately resolves doubts
about the propriety of a presentation without alerting the staff
and it is ultimately concluded that the person's rationale is
erroneous.

47. To remedy this situation, proposed I 1.1214(b) provides
that persons with reason to believe that a situation raises an ex
parte question have a duty to alert the Office of General Counsel
of this circumstance before engaging in ex parte contacts. .. The
willful failure to bring questionable circumstances to the
attention of the Commission'a ataff could be grounds for the
imposition of a forfeiture or other .anction against a party or
its counsel.~ This proposal should encourage parties and counsel
to exercise greater care before deciding to engage in
questionable conduct. As an alternative or additional matter,
commenters may wish to address whether persons proposing to make
an ex parte presentation in questionable circumstances should be
required to disclose to the intended recipient of the
presentation why it is permissible under the rules.

Proposals delegate to the Office of General Counsel
additional authority with re8Pect to ex parte
aatter8.

48. The current rules provide that information concerning
possible ex parte violations ahould be referred to the Managing
Director for further action. 47 C.P.R. 51 1.1212, 1.1214. On
reflection, this responsibility would aeem more appropriate for

~ This proposal codifies the policy enunciated in Rainbow
Broadcasting Co., 9 PCC Red 2839,2846 1 35 & n.34 (1994).
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the Office of General Counsel, as the Commission's principal
legal office. Indeed, the rules already provide that inquiries
concerning the propriety of ex parte C'onnunicationsshould be
directed to the Office of General Counsel. 47 C.F.R. 5 1.1200
Note. Moreover, as a practical' anatter, the Office of Managing
Director routinely consults with'~he Office of General Counsel
before exercising its responeibilities under these sections. We
therefore propose to transfer responsibility for bandliDgmatters
involving alleged ex parte violations under 47 C.P.R. 55 1.1212
and 1.1214, except for placing relevant material in .the pUblic
record, fram the. Managing Director to the Office of General
COUDsel.

Proposed Clarifications

49. In addition to the substantive changes discussed above,
the proposed rules set forth in Appendix B reflect stylistic and
minor organizational changes to clarify the rules.

IV. CONCLUSION

50. We .eek comments on the above proposals and invite
commenters to submit any other proposals they may have for making
the ex parte rules simpler and more effective.

v. PROCBDURAL D.'l'"1'B1lS

A. :Bz Parte aule. -- Bon-restricted Proceed1Dg

51. This is a non-restricted notice-and-comment rulemaking
proceeding. Ex parte presentations are permitted, excePt during
the Sunshine Agenda period, provided they are disclosed as'
provided in 47 C.F.R. 51.1206(a).

B. Regulatory P1exibi1ity Act

52. An Initial Regulatory Flexibility Analysis is
contained in Appendix A to this notice.

C. Authority

53. Authority for this rulemaking action is contained in
47 U.S.C. 5§ 154(i), 154(j), 303(r), 403.

VI. OIlJ)DDfG CLAUSBS

54. ACCORDINGLY, IT IS ORDBRBD, That NOTICE IS HEREBY
GIVEN of the proposed regulatory changes described above, and
that COMMENT IS SOUGHT on these proposals.
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55. IT IS PURTHBR ORDBRED, That pursuant to applicable
procedures set forth in 47 C.F.R. 55 1.415 and 1.419, comments.
SHALL BB FILED on or before March 16, 1995 and reply c01llllents
SHALL BE FILED on or before March 31, 1995. To file formally in
this proceeding, commenters must file an original and four copies
of all comments, reply comments, and supporting comments. If
commenters want each Commissioner to receive a per8onalcopy of
their comments, they must file an original plus nine copie••
Comments and reply comments .hould be .ent to Office of the
Secretary, PeeSeral COIIIIlWlications Ccami.sion, Washington, D.C.
20554. In addition, commenters should file a copy of any such
pleadings with the Office of General Counsel, Room 610, 1919 M
Street, N.W., Washington, D.C. 20554. Comments and reply
comments will be available for public inspection during regular
business hours in the FCC Reference Center, Room 239, 1919 M
Street, N.W., Washington, D.C. 20554. Copies of filings may be
purchased from the Commission's copy contractor, International
Transcription Service, Suite 140, 2100 M Street, N.W.,
Washington, D.C. 20037, telephone (202) 857-3800.

56. For further information, contact David S. Senzel,
(202) 418-1760, Office of General Counsel.

FEDBRAL COMMUNICATIONS COMMISSION

William F. caton
Secretary
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APPBHDIJ: A

Dl%TIAL UGUIaATOay PLJaIBILITr At!'t DALYSIS

a...on for Action

The Commission has determined that the rules governing ex parte
communications in Commission proceeding. should be made simpler,
clearer, and less restrictive. The Commission finds it
appropriate to reexamine the public interest basis for the
limitations on ex parte communications.

Objective

The Commission seeks to simplify and clarify the rules governing·
ex parte communications in Commission proceedings and to make the
rules more consistent with the needs of administrative practice.

Action is being taken pursuant to 47 U.S.C. 5S 154(i) and (j),
303 (r), 403.

aeporting, aecord Keeping and Other Compliance aequir..ent.

This proposal would modify the requirement to report ex parte
presentations in order to increase the usefulness and value of
the reports and to eliminate unnecessary restrictions on ex parte
presentations.

Federal aule. which Overlap, Duplicate or Conflict with the
Propo.ed aules

None.

De.cription, Potential ~act, and HUmber of small Bntitie.
Affected

Small entities participating in Commission proceedings would be
subject to limitations on ex parte presentations.

Any Significant Alternative Mlnt.ising Impact on small Bntitie.
and Consi.tent with the Stated Objections

None.


